NEW YORK CLEARING HOUSE

100 BROAD STREET, NEW YORK, N. Y. 10004

August 23, 2002

Financial Crimes Enforcement Network
P.O. Box 39
Vienna, Virginia 22183

Attention: Section 312 Interim Regulations
regcomments@fincen. treas.gov

Re: Interim Final Rule Under Section 312 of the
USA PATRIOT Act

Ladies and Gentlemen:

The comment letter that The New York Clearing House
Association L.L.C. submitted on August 21, 2002,
inadvertently left a sentence out of the first footnote on
page 1. Attached is a corrected copy of the August 21
letter. Please substitute the corrected copy for the one
that is in your files. The corrected copy contains the
sentence that was left out of the original version but is
otherwise identical to it.

If you have any questions, please call me at (212)
612-9334.

Very truly yours,

74,,1'/7- ﬂ“-“““ e

Joseph R. Alexander
Senior Counsel

THE CLEARING HOUSE SERVICE COMPANY L.L.C.



NEW YORK CLEARING HOUSE

100 BROAD STREET, NEW YORK, N.Y. 10004

JEFFREY P. NEUBERT TEL: (R12) 612-9200
PRESIDENT AND FAX: (R1R) 61:2-9253

CHIEF EXECUTIVE OFFICER

August 22, 2002

Fi nanci al Cri nes Enforcenent Network
P. O. Box 39
Vienna, Virginia 22183

Attention: Section 312 Interim Regul ations
regcomments@fincen.treas.gov

Re: InterimFinal Rule under Section 312 of the USA
PATRI OT Act

Ladi es and Gentl enen:

The New York C earing House Association L.L.C. (the
“C earing House”)', joined by the Bankers’ Association for

! The nenbers of the C earing House are: Bank of

Anerica, National Association; The Bank of New York; Bank

One, National Association; Ctibank, N A ; Deutsche Bank

Trust Conpany Anericas; Fleet National Bank; HSBC Bank USA;

JP Morgan Chase Bank; LaSall e Bank, National Association;

and Wells Fargo Bank, National Association. Menbers of the

Clearing House’'s affiliate, The C earing House I|nterbank
Paynments Conpany L.L.C., that participated in the
preparation of this letter and support its views are
Ameri can Express Bank Ltd. and UBS AG Stanford Branch.

THE NEW YORK CLEARING HOUSE ASSOCIATION L.L.C.
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Fi nance and Trade®, believes that the Departnment of the Treasury
and the Financial Crines Enforcenent Network (collectively, the
“Departnment”) have adopted a thoughtfully bal anced and carefully
considered approach inits interimfinal rule (the “Interim

Rul €”) under section 312 of the Uniting and Strengthening Arerica
by Providing Appropriate Tools Required to Intercept and Qostruct
TerrorismAct (the “Act”). 67 Fed. Reg. 48,348 (July 23, 2002).
As the Departnent recogni zed, this approach was required because
“Iwithout question, the proposed rule inplenmenting section 312
is the furthest reaching proposed regul ation issued under Title
1l of the Act thus far.” 67 Fed. Reg. at 48, 349.

The C earing House appreciates the Departnent’s
recognition that “conmenters have rai sed substantial and
i nportant concerns about the scope of the regulation as well as
the major definitions...[such as] ‘correspondent account,’
‘covered financial institution,” and ‘foreign financial
institution.”” [1d. As stated in the joint comment letter on the
Departnment’ s proposed rule inplenmenting section 312 of the Act
(the “Proposed Rule”), dated July 1, 2002 (the “Joint Comrent”),
all of the commentors, including the Cearing House, are
commtted to assisting the Department in devel opi ng regul ati ons
relating to due diligence that best achi eve our commobn objective
of deterring and preventing noney | aundering and terrori st
fi nanci ng.

The O earing House agrees with the Departnent’s view,
as expressed in the InterimRule, that financial institutions
will need “clear and unequivocal direction” in the Final Rule.

We appreciate the Departnent’s conclusion that follow ng existing

: The Bankers’ Association for Finance and Trade has, since
1921, been the spokesperson for the international interests
of the U S. conmmercial banking industry.
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i ndustry guidance, including the Cearing House s “Cuidelines for
Count er Money Laundering Policies and Procedures in Correspondent
Banki ng” (March 2002) and the Wl fsberg Group’s “A obal Anti -
Money Laundering Guidelines for Private Banking: Wl fsberg AML
Principles” (1lst Revision May 2002), is a reasonable basis for
conpliance with section 312.

As was explained in the Joint Corment, we, along with
the other commentors, believe that a risk-based approach is
essential to an effective and efficient due diligence program
We strongly support the Departnment’s risk-based approach in the
InterimRule, and, we urge the Departnent to take a simlar
approach in the final rule inplenenting section 312 (the “Final
Rule”). In particular, we are encouraged by the Departnent’s
decision to allow institutions to assign priority to high-risk
accounts opened on or after July 23, 2002, and to focus on
correspondent accounts that provide deposit services and are used
to provide services to third parties.

We do wish to reiterate our comments in the Joint
Comment regarding the timng of inplenmentation of the Final Rule.
The C earing House urges the Departnment to adopt a bifurcated
approach to inplenmentation of the Final Rule that distinguishes
bet ween new accounts and exi sting accounts. This approach is
consistent with the simlar risk-based distinction set forth in
the InterimRule. As noted by the Departnent, the interim
conpl i ance nmeasures set forth in the InterimRule may not be
i ndicative of the obligations that will be inposed by the Final
Rule. Therefore, our menber banks will need tine after
publication of the Final Rule to review and anal yze the new
obl i gati ons and put responsive due diligence and enhanced due
di l i gence procedures in place. As the Departnent recognized in
the InterimRule, it would not be appropriate for institutions to
devel op procedures and systens based on the “ternms of the
proposed rul e pending the conpletion of a final rule.” 67 Fed.
Reg. at 48,349. This would not only “underm ne the
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adm ni strative process, but also it mght require financial
institutions to incur substantial costs to conply with provisions
of the proposed rule that may be altered or elimnated.” |d.

We also wish to reiterate our belief, as stated in the
Joint Conment, that a key conponent to an effective risk-based
due diligence programis reliance, in appropriate circunstances,
on the due diligence conducted by reputable internediaries on
their owm clients. Assum ng that a covered financial institution
has conducted appropriate due diligence on the internediary, and
has determi ned that the internediary has satisfied rel evant
criteria, we believe it would be unfruitful and unnecessary to
attenpt to replicate the due diligence process that has already
been conducted by the internediary on its own client base. It is
not reasonable to expect that the covered financial institution
could performdue diligence superior to that conducted by the
internedi ary; indeed, in many cases, the covered financi al
institution would have at nost |limted ability to conduct due
diligence on the internmediary’s clients. The O earing House
believes that this view should informthe Department’s approach
to conpliance with section 312 in the interimperiod prior to
promul gati on of the Final Rule.

Finally, we would express one specific concern
regarding the requirenments of the InterimRule. The preanble to
the InterimRule states that, for purposes of section 5318(i)(2)
(B)(i), “an owner is deened to be any person who directly or
indirectly owns, controls, or has voting power over 5 percent or
nore of any class of securities of a foreign bank, the shares of
which are not publicly traded.” As we indicated in the Joint
Comment, such a definition is so sweeping that it is very
difficult to inplement, inconsistent with the regul ations
publ i shed under sections 313 and 319, and inconsistent with the
basi ¢ concept of a risk-based approach. Moreover, we
respectfully suggest that this definition goes beyond the
statutory | anguage. W are hopeful that the Departnent woul d
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accept a risk-based approach to the definition of “owner” for
pur poses of section 5318(i)(2)(B)(i), and would not require
strict adherence to a 5 percent test during the interimperiod

prior to inplenentation of the Final Rule. W also urge the
Departnment to revise the definition in the Final Rule along the
I i nes suggested in the Joint Conment.

The C earing House appreciates the opportunity to
comment on the InterimRule, and woul d be pleased to di scuss any
of the points nade in this letter in nore detail. Should you
have any questions, please contact Nornman Nel son, General Counsel
of the Clearing House, at (212) 612-9205.

Very truly yours,
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